
3irqqa %r %T=faq
Office of the Commissioner

Wr =hIHa, wItH 3T§HKr©r€ 3TrqqarHq
I)I!?@=

Gl
d®'qdM

Centrat GST, Appeals Ahmedabad Commissionerate
awa Bma, IR,FFa Fr#, HF©TqTit H6HRTqTK-380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappll-cexamd@nic.in
Website : www.cqstappealahmedabad.qov.in

BY SPEED POST
DIN:- 20240364SW000000F883

(q) WcT tMII / File No.

mkiiiRmmqiv/
Order-In -Appeal and date

GAPPL/ COM/ STD / 506/2023 Ts3 6 - ko

(V)
mm-dam-300/2023-24 and
29.02.2024

(Tr)
qTf\afhBTrqr /
Passed By

arq++r, 'nW („It-)
Shri Oyan (;hand Jain, Commissioner (Appeals)

(q)
gIft @t+#ttBqt©/
Date of Issue

06.03.2024

Mo mari;ITl=dginmaiaammanal=
South/JDM/2022-23 dated 01.02.2023 passed by The Assistant Commissioner,
CGST, Division-II, Ahmedabad South

(B)

al:itavaf©rqTfIGitqar /
Name and Address of the
Appellant

The Assistant Commissioner, CGST & C. Ex. ,
Division - II, Ahmedabad South.
GST Bhavan, Ahmedabad.

(q)

yF;ldlcfI ying eht yar /
Name and Address of the
Responded

T/\=vakub Khan Pat:han,
Sanjari Associates, FF-8 ,
Pinki Plaza Complex, Near Bibi talav,
Vatva, Ahmedabad - 382440

(a)

qt{ %f+ Br wftg-qtw + q+u+r wsvq star { a qt IV wtw + SIft wrTf@rfI fti qZTI{ qI{ vwq
q{BqT6#w{t©v%qrw{twr winnIBm mm {,qInf%qtwtqT +fim©'v6m {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WnaVt©N %rlq<twr alt+qq:-
Revision application to Government of India:

(1) #fhrmqnqqr© wf&fhm,1994=Eturu VKaft+qarqqqwqqt hmtqFtw wra=R

aburn # vqq qtqq % gail !qftwr qrqqq ©gftq tifqq, wta vmri, fR7 +qFTq, nvn fRvrr,
qt€ft +fern, ifkm fh vm, fm TInt, x{fbft, 1 rooor :RER Rdt qTtH ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl qrv#§Tf+#qwi&tqvWF§Tfqqn VT+ + f+a wvrrnvrwqwmgTqt vr fba
WTFrH+ F\wTmNtvnr+qTtgVqnf +, uMI WTWH7rWTH fW%q€f%ft%WaTtt
nfbgt WTnrH+{Tvm=RyfMhaqv§{BfI

warehouse or to another factory or from one warehouse to another during the course
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In case of any loss of goods where the loss occur in transit from a factory to a
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(V) VNah vrFRan? vr xiv t fhM+7vr©n n qm+fRiMPr +©rzhT erv–Rq©vrq qt

@qrqq Ta#ftizbqnq+qtvrabaFf%On?n vir t fMRI iI

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl !@my;mqf®fRqT VFa%qw (+ngwyn 8)fhRYfMnTwvrq©l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q)- gfhi©qm#twnqqqr©h Ewan#fRvqtTla#f8zvm qIn{e3kqtqtwqtqv
waR+fhm bYaTf%6 w!%,wftvhnawft7qtvqqq<wgn+fRv HfbfMT (+ 2) 1998
ERr 109 WTfIIvf%IT WgFI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) MM Mwm ql@ (wftv) f+WTqvft, 200r +fhm 9 % at@fafqfqffgwq fenv{-8 + fr
vfhPt +, 9fB7 qrter + vfl mtv +fqv ftqhR + tftq vrv iT #IvajeT-WTt% R+ 3Mtv mtV ++ +-er
vfbit qT mV afM all+rr fhn wm qTfItTI a1% vrq wa ! vr !@r qfhf % 3knta wra 35-q +
fRUfftT #tby=TRmh RW hmv agn-6vmn=Ftqftqt8+tqTf{m

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee ai
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfRqq w+qq%mqqd+q7t6vqqvr© wit ww+qq®a WIt 200/- =M vrTTv©
qTT3iTq§t+QW6q Tq@r©+@rn©etrooo/- #=MlqVTq=RVWI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

fhaqreV,#+krwqnqqr©q++n Vt vflBfb-nnf&qu %vfl wft©:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hfhr@qr€T qj@ Hf&fhFT, 1944 qt ara 35-ft/35-qb gOtTi-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3%fRf&v qWq + gmT gIVE % @ru qt gMtv, wftqt % -in+ + tfhn tv%, hdnF
mgm erv–PV++q8mWftTfhrqWITf$wr (ftfiT) qt qf%I &lhrqtfbw, ©qvRDrn t 2-d vm,
q{qTdt vm, VTm, fIlIETqpR, g§TqTqTq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2'ldfIoor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
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sector bulk of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) vfl T€ mtv + ${qv wMvr wntw 8m{zI vM qe wlv%%fM{=ftv%ry;ran©du
&r + fiNn qrqr qTfjq TV Tq % Ot EU vfr t+ f&lIT qa WTf &'=nt % fN qqTflVfl Bnflfh
qmTf$60raTR wftvu#fkrvwN=#qqgTqmfMvnr€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filed to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urqrgq TW gf&fhm r970 vqr tRitfb1 # vsdt -1 + +afl fqElfftV fN 31lvn gu
wqw qr qVmtqT qqTft'rfi fhhm VTfhmft b mtr ft srM qt qq Vf+IIV 6.50 t& vr vrqr@
qrvvfbWwn87TqTl# 1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) qq ax++f&a guM=#f+knr min&f+RR 4tajTft &vmgmfVaf#nvrmjqt #bn
w, hibruqra gaV++qTW wftdhamTf%For (qMffRfk) f+m, 1982 +f+fjvel

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gRT V'q, }r'€huqrqq gnR++wm WftgbramTfbWn M:a) ljb vfl wftqt b:;wlR
+ q&FrhT (Demand) u+ + (Penalty) qT 10% lj WT qtqT qf+TFt iI 6TVtf%, Rf&mR M WT
10 Hag aRT %1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

hiM ®rTq qr@ gill 8TFR 49wiT, qnftH 8TT qMr qt Thr (Duty Demanded) I

( 1) @ (Section) IID bujl ftufftz rTfir;

(2) fbn w€ +geT hfBE =it ITfin
(3) brqz#ftzfhFft%f+Br6hv®brufill

v€q$vn'dftvwftv’ tvB+If vm=Ft€qqT+qwftv’ nf&vm+ iTfRTIf wf znf©n
VTr it

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-qeposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cerraat Credit Rules.

(6) (i) TV UTeWb vfl wftvvTfbqwr+vqv q8 w wqu qrrrqr®Rfm+v8qtq"mthqq
T@lh 10% TTmqw #kqdqw@rfidta8€@wg%10%!=Tzmw#tvrwM{I

In view of above, an appeal against this order shall lie before the Tribunal on

E---=P=qr@––=xt
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F.No. GAPPL/COM/STD/506/2023-Appeal

ORDER-IN-APPEAL
H•

The following appeals have been filed under section 84(1) of

the Finance Act, 1994 (hereinafter referred as 'the Act’) by the

Assistant Commissioner, CGST & C. Ex., Division–II, Ahmedabad

South Comrnissionerate (hereinafter referred as 'appellant’) in

compliance to Order-in-Review Nos . 06/2023-24 dated

26.04.2023 passed by Commissioner, Central GST, Ahmedabad

South (hereinafter referred to as. the "the reviewing authority'

also) against Order-in-Original No. 149/ AC/ JaIled Khan

Pathan/DivII/ Al)ad South/ 2022-23 dated 0 1 .02.2023

(hereinafter referred as “the impugned order”) passed by the

Assistant Commissioner, casT, Division – II, Ahmedabad South

(hereinafter referred as “the adjudicating authority”) in the case

of M/s Javed Khan Ual(ub Khan PaEhan, Sanjari Associates, FF-

8, Pinki Plaza Complex, Near Bibi Talav, Vatva, Ahmedabad-

382440 (hereinafter referred as “the Respondent’) .

Appeal No. & Date Review Order Order-In-Original No. &

No + & Date Date

'APPL/COM/STD / 506/2023.
APPEAL Dated 26.05.2023

149/AC/Javed Khan
06/2023-24

Pat:han/Divll/ A’bad South/2022
dated 26.04.2023

dated 01.02.2023

2. Briefly stated, the facts of the case are that the respondent,

having PAN No. BENPP0302N had earned substantial service

income during the F.Y. 2015-16 & 2016-17. On scrutiny of the

data received from Income Tax department, it was noticed that

the respondents had earned an income of Rs. 12> 182200/_

during the F.Y. 2015-16 and Rs. 14,35,685/- during the F.Y

2016-17. Accordingly, it appeared that the respondent had

earned the said substantial income by way of providing t,u<able

services but had neither obtained Service Tax registration nor

paid the applicable service tax thereon. The respondent were

called upon to submit copies of required documents for

assessment for the said period. However, the respondent had not

responded to the letters issued by the departm1

,,
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! F.No. GAPPL/COM/STD/506/2023-Appeal

2.1 The respondent were issued Show Cause Notice bearing

F.No. WS0205/Third Party Data (2015-16)44/20-21 dated

28.12.2020 and F.No. WS0205/TPD-16-17)SON-Javed khan

Yakubkhan Pathan/2020-21 dated 30.03.2022 during the period
2015- 16 & 20 16- 17 wherein:

a) Demand arid recover an amount of Rs. 3,91,992/- under

the provision to Sub Section (1) of Section 73 of the Act along

with interest under section 75 of the Act.

b) Late fee for each ST-3 return filed late for the relevant

period under Rule 7C of the Service Tax Rules, 1994 read with

Section 70 of the Act, Imposed penalty under Section 77(1) of the

Act for failure to take service tax registration as per the provision

of Section 69 of the Act, and penalty under Section 78 of the Act

for non-payment of service tax by wilfully suppressing the facts

from the department with intent to evade the payment of service

tax

4. The Commissioner, Central GST, Ahmedabad South, in

exercise of the power conferred on him under Subsection 1 of

Section 84 of the Act in order to satisfy himself as to the legality

and propriety of the impugned order, directed the adjudicating

authority \ride Review Order No. 06/2023-24 dated 26.04.2023

to file an appeal before undersigned within stipulated period for

determination of the legality and correctness of the impugned

order on the following grounds:

> it is observed that the adjudicating authority has dropped the

proceedings initiated vi(ie the SCNs, mainly on the ground

that the service provider was undertaking job work service

related to computer system , ie., computer repairing and sale

of computer parts, CPU repairing and formatting computer

etc. The adjudicating further observed that sale of computer

spare parts did not fall within service tax and income accrued

;:. T
/\ .It

IHVP
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F.No. GAPPL/COM/STD/506/2023-Appeal

financial year 2015-16 and 2016-17 was Rs. 7,22,998/- and

Rs. 7,93,583/ respectively which is below the threshold limit

of Rs. 10 Lakhs.

> However, the adjudicating authority has not discussed on the

basis of which documentary evidences other than Profit and

Loss account or some income tax related records furnished by

the Service provider, he has come to the conclusion that the

service provider had. sold computer parts amounting to Rs

4,95,202/- for the year 2015-16 and Rs. 6,42,102/- for the

year 2016-17. The adjudicating authority has also not

mentioned under which legal provisions the same is not

leviable to service tax. Also, the adjudicating authority without

mentioning or examining the provisions of relevant

Notification governing the threshold exemption, has come to

the conclusion that sinc6 the income earned by the service

provider from repairing services were below the threshold

Limit of Rs. 10 Lacs and hence, no service tax is leviable

Thus, the adjudicating authority Without examining the

relevant legal provisions has dropped the demand of service

tax from the service prOvider which is legally incorrect. 6. The

benefit relating to threshold exemption is governed by the

Notification No. 33/2012 dated 20.06.2012 as amended.

Unless all the conditions of the above Notification are fulfilled

the benefit of threshold exemption of Rs. 10 lacks cannot be

extended. One of such condition which is required to be

satisfied has been given under Para 2(vii) of the said

Notification which provides as under: "(viii) the aggregate

value of taxable services rendered by a provider of taxable

service from one or more premises, .does not exceed ten lakh

rupees in the preceding financial year. As per above provisions

in order to claim/extend the benefit of threshold exemption for

a particular financial year, the aggregate value of the

";"”==’;'_“-“(
''\..- J__....../
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F.No. GAPPL/COM/STD/506/2C)23-Appeal

the same is below ten lakh rupees, only then the benefit of

threshold exemption to the financial year under consideration

can be extended/ claimed,. In the instant case it is observed

from the impugned OIC), that while extending the benefit of

threshold exemption for the financial year 2015-16, the

adjudicating authority has not verified the aggregate value of

the taxable services rendered by the service provider for the

financial year 2014-15 nor the same is furnished by the

service provider during the course of adjudication.

5. The respondent were called upon to file a memorandum of

cross objection against the appeals. Personal hearing in the case

was held on 15-02-2024. Shri Naimesh Oza, Advocate appeared

for personal hearing. He submitted the documents at the time of

PH. He requested to uphold the order.

6. The respondent have submitted following documents in

their submission (1) copy of Profit and Loss Account and Balance

sheet during the F.Y. 2014-15 to F.Y. 2016-17, (2) copy of 26AS

(TDS certificate) for F.Y. 2015-16 to F. Y. 2016-17, (3) copy of

sample invoices/bills issued to their recipients belonging to F. Y.

2015-16 to 2016-17 (4) copy of ITR for the Year 2015-16 to

2016-17, (5) Ledgers pertaining to sales of service and sales of

goods for the F.Y. 2014-15 to 2016-17.

7. 1 find that the respondent was engaged in job work services

related to computer systems, including computer repairing and

sale of computer parts. The adjudicating authority find that the

income received from computer repairing services for the

Financial Years 2015-16 and 2016-17 was Rs. 7,22,998/- and

Rs. 7,983,583/- which did not exceed the threshold limit of Rs.

10 lakhs. In addition to that the adjudicating authority find that

the sale of computer parts was deemed nat liable for service tax.

Consequently , the adjudicating authority dropped the

!.
'-\.. )t _/
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F.No. GAPPL/COM/STD/5C)6/2023-Appeal

the impugned Order was questioned on various grounds by the

reviewing authority.

7. 1. In their submission the appellant contended that the

adjudicating authority did not thoroughly discuss the basis for

concluding that the respondent sold computer parts for the

amount of Rs. 4,95,202/- for the year 2015-16 and Rs.

6,42,102/- in the F.Y. 2016-17, nor did it specify under which

legal provisions the same is not leviable to service tax. In
addition to that, without considering or examining the relevant

Notification governing threshold exemptions, the authority

concluded that since the income from repairing services were

below the Rs. 10 lakhs, no service tax was applicable.

7.2. The benefit of threshold exemption is governed by

Notification No. 33/2012-ST dated 20.06.2012, which shows

conditions that must be met to qualify for the exemption. As per

Para 2(viii) of the Notification, verification of the aggregate value

of taxable services rendered in the preceding financial year is

required. The adjudicating authority failed to verify the aggregate

value for the preceding financial year (2014-15) while extending

the exemption for the Financial Year 2015-16.

7.3. In the objection against the appeal filed by the department

the respondent vi(ie their submission dated 15.02.2024 during

the time of personal hearing replied that the respondent service

value i.e. computer service for the year 2015-16 is Rs

7,22,998/- and sale of computer parts is Rs. 4,95,202/- and for

the 2016-17 computer repairing service is Rs. 7,93,583/- and

trading of computer parts is Rs. 6,42, 102/-. The respondent

have submitted following documents in their submission (1) copy

of Profit and Loss Account and Balance sheet during the F. Y

2014-15 to F.Y. 2016-17, (2) copy of 26AS (TDS certifi'cate) for

F.Y. 2015-16 to F.Y. 2016-17, (3) copy of sample invoices/bills

’'(.



F.No. GAPPL/COM/STD/506/2023-Appeal

(4) copy of HR for the Year 2015-16 to 2016-17, (5) Ledgers

pertaining to sales of service and sales of goods for the F.Y.

2014-15 to 2016-17.

7.4. 1 have carefully gone through the submission of appellant

and respondent and find that the major ground on which the

appeal was filed is that the adjudicating authority did not

discuss the basis for concluding that the respondent sold

computer parts for the amount of Rs. 4,95,202/- for the year

2015-16 and Rs. 6,42,102/- in the F.Y. 2016-17.

7.5. .Now I find on going through the submission of the

respondent that they have submitted here copy of sample

invoices/bills issued to their recipients belonging to F.Y. 2015- 16

to 2016-17) and copy of Profit and Loss Account and Balance

sheet during the F.Y. 2014- 15 to F.Y. 2016-17.

7.6. On the basis of sample invoices/bills, I find that the

respondent were engaged in both the business of sales of goods

as well as sales of service and received income from the said

business.

7.7. 1 have no doubt on scrutiny of the Profit and Loss Account

and Balance sheet during the F.Y. 2014- 15 to F.Y. 2016-17, that

the income of the respondent from computer service for the year

2015-16 is Rs. 7,22,998/- and from sale of computer parts is Rs.

4,9§,202/- and for the 2016-17 computer repairing .service is Rs.

7,93,583/- and trading of computer parts is Rs. 6,42,102/-

7.8. Additionally, the income of the respondent from sale of

service in the preceding year i.e. F.Y. 2014-15 is Rs. 8,68,544/-

which is clarified after the observation of Profit and Loss Account

for the F.Y. 2014-15.

7.9. Thus I find that the service income in th

on the basis of document submitted by the res

: impugned period
't bepo:



F.No. GAPPL/COM/STD/506/2023-Appeal

said beyond the threshold limit i.e. 10 lakhs in the impugned

period i.e. 2015-16 and 2016-17. However, the appellant

contended that the exemption of threshold limit can be extended

to the respondent subject to fulfilling the condition as mentioned

in Para 2(viii) of the Notification No. 33/2012-ST dated

20.06.2012. 1 reproduce the Para 2(viii) of the Notification No.

33/2012-ST dated 20.06.2012 as under:

"(viii) he aggregate value of taxable services rendered by a

provider of taxable service from one or more premises, does not

exceed ten lakh rupees in the preceding fInancial year. ”

7.10 in view of the above provisions, I find that as per the

Notification No. 33/2C)12-ST dated 20.06.2012, as the aggregate

value of taxable services rendered by respondent from one or

more premises, does not exceed ten lakhs rupees in the

preceding financial year i.e. 2014-15 and also in the impugned

period, the respondent is eligible to take the benefit of threshold

exemption both in F. Y. 2015-16 and 2016-17 and hence they are

not liable to pay service tax in the impugned period. Since the

demand of service tax is not sustainable on merits, there does

not arise any question of interest or penalty in the matter.

8. In view of the above discussion, the appeals against the

impugned order are rejected filed by the appellant.

9. wftvq€f€raQf=Ftq{wftn©rf+nTn©rttnafM+Rwvrar8 t

The appeal filed by the appellant stands disposed of in above
terms .

qf=
dId=id #f
mlB (+rW

Date : ]3 .02.2024



F.No. GAPPL/COM/STD/506/2023-Appeal

Attested

iaLil W )
a.M. vv.a, %-rRmTR

By RPAD L SPEED POST

The Assistant Commissioner,
Central GST, Division-II,
Ahmedabad South.

To ,

Appellant

M/s Javed Khan Uakub Khan Pathan,
Sanj ari Associates, FF-8,
Pinki Plaza Complex,
Near Bibi Talav, Vatva,
Ahmedabad- 382440

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad

Zone

2.

3.

The Principal Commissioner, CGST, Ahmedabad South

The Assistant Commissioner, Central GST, Division-II ,

Ahmedabad South.

4. The Supdt. (Appeals), CGST, Ahmedabad South (for

uploading the OIA)
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